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DETAILED ACTION 

Continued Examination Under 37 CFR 1 1 14 

A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .1 7(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.1 14. Applicant's submission filed on 
September 29, 2006 has been entered. 

Status of Claims 

Claims 2 and 20-45 are canceled. 
Claims 1 and 3-19 are pending. 



Claim Rejections - 35 USC § 103 

The following is a quotaiion of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

1. Claims 1, 3-5, 12, 18 and 19 are rejected under 35 U.S.C. 103(a) as being 



unpatentable over Margherita, 4,1 1 1 ,656, in view of Zarling et al., 5,674,698, and further 
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in view of Kartel et al., "Evaluation of Pectin Binding of Heavy Metal Ions in Aqueous 
Solutions", Ghemosphere, Vol. 38, No. 11, pp. 2591-2596, 1999. 

Margherita teaches the invention substantially as claimed. More specifically, as 
to claims 1 and 3 through 5, Margherita teaches a method of determining whether a 
sample includes an analyte of interest, said method comprising: 

pre-incubating said sample with a first buffer composition comprising a metal ion 
chelating polysaccharide(see col. 5, lines 9-21, disclosing a chelating agent such as 
ethylene tetraacetic acid, i.e., EDTA, for chelating unwanted metal ions), 

contacting said sample with a plurality of distinct binding agents (see col. 5, lines 
47-51), 

wherein each of said binding agents at least comprises a specific epitope 
binding domain of an antibody (see col. 5, line 50); 

detecting the presence of any resultant binding complexes on said surface to 
obtain analyte binding data (see col. 5, lines 54-56); 

and employing said analyte binding data to determine whether said sample 
includes said at least one analyte of interest (see col. 5, lines 57-58). 

However, Margherita does not teach that the antibody is bound to a solid support 
in an array. 

Zarling et al. however teach that heterogeneous assays are usually preferred and 
are generally more sensitive and reliable than homogenous assay (col. 20, lines 33-35). 
Zarling et al. also give an example of a radioimmunoassay (col. 20, lines 25-26). Also, 
as an example, Zarling et al. disclose a solid substrate having a plurality of distinct 
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species of first binding component in an array of peptides and then contacting the solid 
support with an analyte solution and detecting subsequent binding (col. 23, line 62 - col. 
24, line 5). 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to modify the Margherita assay, which is disclosed as a 
homogenous assay, such that the antibodies are immobilized on a solid phase in a 
heterogenous assay as taught by Zarling et al. because Zarling et al. teach that 
heterogeneous assays are preferred because they are more sensitive and reliable than 
homogenous assays. Given the disclosure by Zarling et al. of a heterogeneous 
radioimmunoassay, one of ordinary skill in the art would have reasonable expectation of 
success in modifying the Margherita assay into a heterogeneous assay as taught by 
Zarling et al. 

Zarling et al. also teach, as to dependent claim 12, a plurality of washings steps 
between said contacting and detecting steps by teaching that bound complexes are 
typically isolated from unbound material prior to detection and usually by incorporating 
at least one washing stop to removed background signal attributable to label present in 
unbound material (col. 20, lines 61-64), and giving an example of washing twice (col. 
51, lines 59-60). 

Also, as to independent claim 1, although Margherita teaches that the buffer 
solution contains a chelating agent for chelating unwanted metal ions and discloses 
ethylenediamine tetraacetic acid, i.e., EDTA, as an example (col. 5, lines 17-21), 
Margherita does not teach that the metal chelating agent may be a polysaccharide, 
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such as apple pectin (as claimed in claims 1 , 3-5 and 14-16). However, Kartel et al. 
teach the motivation to use a polysaccharide, such as apple pectin. 

Kartel et al. teach that polysaccharides such as apple pectin is a metal chelator 
that has a high selectivity for certain metals (see page 2591-2592 and page 2595). 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to utilize apple pectin as the metal ion chelator generally disclosed 
by Kartel et al. as the specific metal ion chelator generally disclosed by Margherita 
because Kartel et al. teach that apple pectin provides the advantage of having high 
selectivity towards metal ions and is efficient in absorbing metal ions. That is, while 
Margherita teaches the general use of a chelating agent (and discloses EDTA only as 
an example), Kartel et al. teach that the motivation for using apple pectin as the metal 
chelator by teaching that apple pectin is a metal chelator that has high affinity towards 
certain metal ions (see bottom of page 2595 for example). While the Kartel et al. 
reference does not disclose use of apple pectin in an assay other than the assay for the 
evaluation of the binding affinity of apple pectin, the reference nevertheless discloses 
that apple pectin acts as a metal ion chelator in an in vitro assay, and the Kartel et al. 
reference is analogous art because it relates to the same problem to be solved in the 
Margherita reference, i.e., metal chelating. Moreover, one of ordinary skill in the art 
would have reasonable expectation of success in utilizing apple pectin as the specific 
chelating agent generically disclosed by Margherita because Margherita do not limit the 
disclosed assay to any particular metal chelator but rather teach the use of a metal 
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chelator in general (col. 13, lines 57-58), and also because Kartel et al. teach that the 
apple pectin shows this high affinity for certain metal ions in an in vitro assay. 

As to claim 18, Margherita discloses that the method further comprisesa sample 
fractionating step prior to said contacting step (see col. 12, lines 3-11, disclosing 
extraction in a chromatographic column in a buffer). 

As to claim 19, Margherita discloses that the fractionating step comprises 
contacting said sample with at least one affinity column (see col. 1 2, lines 3-1 1 ). 

2. Claims 6-9 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Margherita, 4,1 1 1 ,656, in view of Zarling et al., 5,674,698, and further in view of 
Kartel et al., "Evaluation of Pectin Binding of Heavy Metal Ions in Aqueous Solutions", 
Chemosphere, Vol. 38, No. 11, pp. 2591-2596, 1999, Schoemaker et al., 4,837,167, 
and Pronovost et al., 5,773,234. 

Margherita in view of Zarling et al. and Kartel et al. disclose the invention 
substantially as claimed (see above with respect to claim 1). While Margherita does 
teach that the assay method may include extracting the analyte using a buffer (see col. 
12, line 10). While Margherita discloses extracting an analyte from a cellular source 
(see for example, col. 12, line 3), Margherita does not disclose labeling the extracted 
analyte, wherein said extracting and labeling steps employ the same buffer composition. 

However, Schoemaker et al. teach that labeling an analyte prior to the step of 
contacting the analyte to the immobilized probed provides the advantage of eliminating 
a washing step and an improvement in kinetics of the reaction (see col. 2, lines 1 5-35). 
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It would have been obvious to one of ordinary skill at the time the invention was made to 
label the analyte in the invention taught by Margherita in view of Zarling et al. and Kartel 
et al. as taught by Schoemaker et al. because Schoemaker et al. teach that this 
provides the advantages of eliminating a washing step and improving reaction kinetics. 

Also, as to the limitation regarding employing the same buffer composition for the 
extraction and labeling step, Pronovost et al. teach this limitation. 

Pronovost et al. teach using a buffer in an extraction step, the buffer increasing 
the sensitivity of the assay, and preferably using the same buffer composition during 
labeling (col. 4, lines 48-61). It would have been obvious to one of ordinary skill in the 
art at the time the invention was made to utilize the same buffer composition in the 
invention taught by Margherita in view of Zarling et al. and Kartel et al. because 
Pronovost et al. teach that using the same buffer, which increases sensitivity of the 
assay, in the labeling step is preferable. Given the teachings of Pronovost et al. of using 
the same buffer composition for the extraction step as the labeling step, one of ordinary 
skill in the art would have reasonable expectation of success in utilizing the same buffer 
for the extraction and labeling step in the invention taught by Margherita in view of 
Zarling et al. and Kartel et al. 

As to the following claims, Margherita teaches the following regarding the buffer. 

As to claim 7, said buffer composition is free of components that include primary 
amine moieties (col. 5, lines 17-22.) 

As to claim 8, said buffer composition has a pH ranging from about 7 to about 12 
(col. 5, lines 21-22.) 
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As to claim 9, while Margherita teaches that the buffer containing metal chelating 
polysaccharide is used in the assay (col. 12, lines 26-37), and Margherita also teaches 
extracting proteins from a cellular source using a buffer in a chromatographic column 
(see col. 12, lines 1-12), Margherita does not specify what comprises the extraction 
buffer nor that that the buffer composition is capable of extracting at least about 95% of 
the proteins of an initial cellular source. However, Pronovost et al. teach using the same 
buffer, which increases sensitivity of the assay, in the labeling step and capturing step is 
preferable. Given the teachings of Pronovost et al. of using the same buffer composition 
for the extraction step as the labeling step and capturing step (see col. 4, lines 58-61), 
one of ordinary skill in the art would have reasonable expectation of success in utilizing 
the same buffer for the assay or capturing step as for the extraction step. As to 
extracting at least 95% of the proteins form the cellular source, while Margherita does 
not disclose this, Marherita does disclose an extraction step using a chromatographic 
column (see col. 12, lines 1-12). Also, it has been held that where the general 
conditions of a claim are disclosed in the prior art, discovering the optimum or workable 
ranges involves only routine skill in the art. In re Aller, 1-5 USPQ 233. In this case, 
Margherita in view of Zarling et al., Kartel et al., Schoemaker et al. and Pronovost et al. 
discloses the general conditions of the claim and extracting at least 95% of the proteins 
from the cellular source is an optimum or workable range (e.g., utilizing the 
chromatographic column and buffer) and thus involves only routine skill in the art. 
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3. Claim 1 1 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Margherita, 4,1 1 1 ,656, in view of Zarling et al., 5,674,698, and further in view of Kartel 
et al., "Evaluation of Pectin Binding of Heavy Metal Ions in Aqueous Solutions", 
Chemosphere, Vol. 38, No. 1 1 , pp. 2591-2596, 1999, and Wohlstadter et al., 6,207,369. 

Margherita in view of Zarling et al. and Kartel et al. teach the invention 
substantially as claimed (see above with respect to claim 1 ), except for determining the 
presence of at least two distinct analytes in said sample. 

However, Wohlstadter et al teach that an array of immobilized probes may have 
different geometric shapes representing binding domains specific for different analytes 
(col. 8, lines 20-23). It would have been obvious to one of ordinary skill in the art at the 
time the invention was made to provide different probes in the array in the invention 
taught by Margherita in view of Zarling et al. and Kartel et al. because Wohlstadter et al. 
teach that such an array of probes bind to different analytes. One of ordinary skill in the 
art would recognize that the array provides the benefit of detecting more than one 
analyte. 

4. Claims 13-16 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Margherita, 4,1 1 1 ,656, in view of Zarling et al., 5,674,698, and further in view of 
Kartel et al., "Evaluation of Pectin Binding of Heavy Metal Ions in Aqueous Solutions", 
Chemosphere, Vol. 38, No. 11, pp. 2591-2596, 1999, Schoemaker et al., 4,837,167, 
and Pronovost et al., 5,773,234, and Wohlstadter et al., 6,207,369. 
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As to claims 13-16, Margherita in view of Zarling et al. and Kartel teach the 
invention substantially as claimed (see above with respect to claim 1). 

While Margherita does teach that the assay method may include extracting the 
analyte from a cellular source using a buffer (see col. 12, lines 3-10), Margherita does 
not disclose labeling the extracted analyte, wherein said extracting and labeling steps 
employ the same buffer composition. 

However, Schoemaker et al. teach that labeling an analyte prior to the step of 
contacting the analyte to the immobilized probed provides the advantage of eliminating 
a washing step and an improvement in kinetics of the reaction (see col. 2,Jines 15-35). 
It would have been obvious to one of ordinary skill at the time the invention was made to 
label the analyte in the invention taught by Margherita in view of Zarling et al. and Kartel 
et al. as taught by Schoemaker et al. because Schoemaker et al. teach that this 
provides the advantages of eliminating a washing step and improving reaction kinetics. 

Also, Margherita and Zarlng et al. and Kartel et al. do not teach employing the 
same buffer composition for the extraction and labeling step. However Pronovost et al. 
teach this limitation. 

Pronovost et al. teach using a buffer in an extraction step, the buffer increasing 
the sensitivity of the assay, and preferably using the same buffer composition during 
labeling (col. 4, lines 48-61 ). It would have been obvious to one of ordinary skill in the 
art at the time the invention was made to utilize the same buffer composition in the 
invention taught by Margherita in view of Zarling et al. and Kartel et al. because 
Pronovost et al. teach that using the same buffer, which increases sensitivity of the 
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assay, in the labeling step is preferable. Given the teachings of Pronovost et al. of using 
the same buffer composition for the extraction step as the labeling step, one of ordinary 
skill in the art would have reasonable expectation of success in utilizing the same buffer 
for the extraction and labeling step in the invention taught by Margherita in view of 
Zarling et al. and Kartel et al. 

Also, Margherita does not teach determining the presence of at least two distinct 
analytes in said sample. 

However, Wohlstadter et al. teach that an array of immobilized probes may have 
different geometric shapes representing binding domains specific for different analytes 
(col. 8, lines 20-23). It would have been obvious to one of ordinary skill in the art at the 
time the invention was made to provide different probes in the array in the invention 
taught by Margherita (in view of Zarling et al., Kartel et al., Schoemaker et al., and 
Pronovost et al.). because Wohlstadter et al. teach that such an array of probes bind to 
different analytes. One of ordinary skill in the art would recognize that the array provides 
the benefit of detecting more than one analyte. 

5. Claims 1, 3-5, 10 and 12 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Velander et al., 5,328,603, in view of Zarling et al., 5,674,698, and 
further in view of Kartel et al., "Evaluation of Pectin Binding of Heavy Metal Ions in 
Aqueous Solutions", Chemosphere, Vol. 38, No. 11, pp. 2591-2596, 1999. 
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Velander et al. teach the invention substantially as claimed. More specifically, as 
to claims 1 , 3-5 and 13-16, Velander et al. teach a method of determining whether a 
sample includes an analyte of interest, said method comprising: 

Pre-incubating said sample with a first buffer composition comprising a metal ion 
chelating agent (see col. 13, lines 56-59, disclosing use of a chelating agent such as 
EDTA because 7D7 only binds protein C and prothrombin in the absence of metal ions), 

contacting said sample with a plurality of distinct binding agents (antibody 7D7, 
see col. 13, line 39), 

wherein each of said binding agents at least comprises a specific epitope binding 
domain of an antibody (col. 13, line 39); 

detecting the presence of any resultant binding complexes on said surface to 
obtain analyte binding data (col. 14, lines 3-16); 

and employing said analyte binding data to determine whether said sample 
includes said at least one analyte of interest (col. 14, lines 3-16). 

While Velander et al. teach that the protein 7D7 is bound to a bead as the solid 
support, Velander et al. however do not teach that the protein may be bound to a solid 
support in an array. 

Zarling et al. however teach that solid supports may be in the form of beads (see 
for example col. 23, line 57-58) or a solid substrate having a plurality of distinct species 
of first binding component in an array of peptides (col. 23, line 62 - col. 24, line 5). 
Zarling et al. teach that one or more of the binding species may bind to a particular 
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analyte that is in contact with the solid support having the array of species (col. 23, lines 
64-67), and that multiple distinct analytes may be detected (see col. 24, lines 6-17). 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to utilize a solid support having an array of binding species as 
taught by Zarling et al. because Zarling et al. teach that such a solid support having an 
array of probes as an alternative embodiment wherein the solid support is a bead, such 
as the Velander et al. beads. Also, Zarling et al. teach that the solid support may have 
an array of different probes that bind to different analytes. One of ordinary skill in the art 
would recognize that the solid support having an array of probes provides the same 
function of immobilizing probes as beads, and that an array of different probes provides 
the benefit of detecting a plurality of analytes, as would be desirable for convenience. 

Also, as to independent claim 1 , although Velander et al. teach that because the 
protein 7D7 only binds protein C and prothrombin in the absence of metal ions, a buffer 
is used that contains a chelating agent, and gives an example of 
ehtylenediaminetetraacetic acid (EDTA) as a chelating agent, (see col. 13, lines 56-59), 
Velander et al. do not teach that the metal chelating agent may be a polysaccharide, 
such as apple pectin (as claimed in claims 1, 3-5 and 14-16). However, Kartel et al. 
teach the motivation to use a polysaccharide, such as apple pectin. 

Kartel et al. teach that polysaccharides such as apple pectin is a metal chelator 
and it has a high selectivity for certain metals (see abstract and page 2592 and page 
2595). While the Kartel et al. reference discloses use of apple pectin as a metal chelator 
for removal of metal ions from an organism (page 2596), Kartel et al. also disclose an in 
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vitro assay to evaluate the binding properties of apple pectin (see abstract and also 
page 2592). Kartel et al. found that apple pectin has high selectivity for certain metals 
(see abstract and page 2592 and 2595). 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to utilize apple pectin as the metal ion chelator generally disclosed 
by Kartel et al. as the specific metal ion chelator generally disclosed by Velander et al. 
because Kartel et al. teach that apple pectin provides the advantage of having high 
selectivity towards metal ions and is efficient in absorbing metal ions. That is, while 
Velander et al. teach the general use of a chelating agent (and discloses EDTA only as 
an example), Kartel et al. teach that the motivation for using apple pectin as the metal 
chelator by teaching that apple pectin is a metal chelator that has high affinity towards 
certain metal ions (see bottom of page 2595 for example). While the Kartel et al. 
reference does not disclose use of apple pectin in an assay other than the assay for the 
evaluation of the binding affinity of apple pectin, the reference nevertheless discloses 
that apple pectin acts as a metal ion chelator in an in vitro assay, and the Kartel et al. 
reference is analogous art because it relates to the same problem to be solved in the 
Velander et al. reference, i.e., metal chelating. Moreover, one of ordinary skill in the art 
would have reasonable expectation of success in utilizing apple pectin as the specific 
chelating agent generically disclosed by Velander et al. because Velander et al. do not 
limit the disclosed assay to any particular metal chelator but rather teach the use of a 
metal chelator in general (see col. 5, lines 17-20), and also because Kartel et al. teach 
that the apple pectin shows this high affinity for certain metal ions in an in vitro assay. 
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As to claim 10, Velander et al. disclose that the analyte is a protein (protein C, 
col. 13, line 56). 

As to claim 12, Velander et al. disclose a plurality of washings steps between 
said contacting and detecting steps (col. 13, lines 63-64, and lines 67-68, and col. 1, 
lines 1-2). 

6. Claims 13-17 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Velander et al., 5,328,603, in view of Zarling et al., 5,674,698, and further in view 
of Kartel et al., "Evaluation of Pectin Binding of Heavy Metal Ions in Aqueous Solutions", 
Chemosphere, Vol. 38, No. 1 1 , pp. 2591-2596, 1999, Schoemaker et al., 4,837,167, 
and Pronovost et al., 5,773,234, and Wohlstadter et al., 6,207,369. 

As to claims 1 3-1 6, Velander et al. in view of Zarling et al. and Kartel teach the 
invention substantially as claimed (see above under subheading 5), except for 
extracting the analyte from a cellular source in an extraction buffer and labeling the 
analyte in a buffer that is the same as the extraction buffer. 

However, Schoemaker et al. teach that labeling an analyte prior to the step of 
contacting the analyte to the immobilized probed provides the advantage of eliminating 
a washing step and an improvement in kinetics of the reaction (see col. 2, lines 15-35). 
It would have been obvious to one of ordinary skill at the time the invention was made to 
label the analyte in the invention taught by Velander et al. in view of Zarling et al. and 
Kartel et al. as taught by Schoemaker et al. because Schoemaker et al. teach that this 
provides the advantages of eliminating a washing step and improving reaction kinetics. 
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Also, Velander et al. and Zarlng et al. and Kartel et al. do not teach employing 
the same buffer composition for the extraction and labeling step. However Pronovost et 
al. teach this limitation. 

Pronovost et al. teach using a buffer in an extraction step, the buffer increasing 
the sensitivity of the assay, and preferably using the same buffer composition during 
labeling (col. 4, lines 48-61 ). It would have been obvious to one of ordinary skill in the 
art at the time the invention was made to utilize the same buffer composition in the 
invention taught by Velander et al. in view of Zarling et al. and Kartel et al. because 
Pronovost et al. teach that using the same buffer, which increases sensitivity of the 
assay, in the labeling step is preferable. Given the teachings of Pronovost et al. of using 
the same buffer composition for the extraction step as the labeling step, one of ordinary 
skill in the art would have reasonable expectation of success in utilizing the same buffer 
for the extraction and labeling step in the invention taught by Velander et al. in view of 
Zarling et al. and Kartel et al. 

Also, Velander et al. do not teach determining the presence of at least two 
distinct analytes in said sample. 

However, Wohlstadter et al. teach that an array of immobilized probes may have 
different geometric shapes representing binding domains specific for different analytes 
(col. 8, lines 20-23). It would have been obvious to one of ordinary skill in the art at the 
time the invention was made to provide different probes in the array in the invention 
taught by Velander et al. (in view of Zarling et al., Kartel et al., Schoemaker et al., and 
Pronovost et al.) because Wohlstadter et al. teach that such an array of probes bind to 
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different analytes. One of ordinary skill in the art would recognize that the array provides 
the benefit of detecting more than one analyte. 

As to claim 17, Velander et al. teach that the method is considered a method of 
determining a protein expression profile for the sample (col. 13, line 56). 

Response to Arguments 

Applicant's arguments with respect to the above rejected claims have been 
considered but are not persuasive. 

Applicant argues that Examiner has provided no suggestion or motivation for 
replacing the metal chelating agent in the Margherita reference with the metal ion 
chelating polysaccharide of Kartel et al. Applicant argues that EDTA has substantial 
structural differences from the metal ion chelating polysaccharides of Kartel et al. as 
well as distinct metal ion binding characteristics and that given these facts, one of skill in 
the art would not be motivated to replace EDTA with the metal ion binding 
polysaccharides of Kartel et al. This is not persuasive because, as elaborated above, 
Kartel et al. teach that the motivation for using apple pectin as the metal chelator by 
teaching that apple pectin is a metal chelator provides the advantage of having high 
affinity towards certain metal ions (see bottom of page 2595 for example). As to 
Applicant's argument regarding the replacement of EDTA with apple pectin, this 
argument is not persuasive because Margherita teaches in general the use of a 
chelating agent for removal of metal ions and only lists EDTA as an example. Thus, it is 
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not necessary that the secondary reference teach a motivation for replacing EDTA 
specifically. 

Applicant also argues that Kartel et al. is not analogous art to the field of 
Applicant's endeavor. Specifically, Kartel et al. is drawn to determining the applicability 
of certain manufactured pectins as food additives based on their metal binding 
properties, and that Kartel et al. is not drawn in any way to analyte detection assays as 
is claimed. This is not persuasive because the Kartel et al. references relates to the 
same problem to be solved in the Velander et al. reference, i.e., metal chelating, and 
therefore one of ordinary skill in the art would research that particular field and use 
teachings from Kartel et al. because it discloses metal chelators with high affinity for 
certain metal ions. 

On page 9, Applicant also argues that unexpected results. Applicant submitted a 
declaration under 37 C.F.R. 1 .132 in an attempt to show experiments that demonstrates 
an unexpected reduction in the background fluorescence in analyte binding assays that 
include metal ion chelating polysaccharides in the buffer over those that do not. 
Applicant states that this unexpected reduction in background fluorescence leads to 
increased sensitivity of the claimed analyte detection assays. Applicant argues that the 
prior art of record fails to teach that any metal ion chelating agent, let alone the 
polysaccharide metal ion chelating agents claimed, reduce background fluorescence to 
such an extent. 
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The Declaration under 37 CFR 1.132 filed September 29, 2006 is insufficient to 
overcome the rejection of any of the claims based upon prior art as set forth above for 
the following reasons. 

The Declaration has not demonstrated unexpected results. Applicant's argument 
and the Declaration do not state what was expected and thus the results obtained by 
Applicant are unexpected. Merely because the use of a metal chelating polysaccharide 
• showed a reduction in the background fluorescence does not show that this was 
unexpected. As disclosed by Kartel et al., apple pectin has high affinity towards certain 
metals. The primary references teach use of metal chelators for removing metal ions 
during an assay. There is no showing by Applicant that the reduction in the background 
fluorescence is not to be expected, especially given the disclosure of Kartel et al. 

Moreover, while the Declaration states that the assays with and without metal 
chelating polysaccharide were performed under standard assay conditions, the 
Declaration does not state that all conditions of both the assays were the same (other 
than the difference in the metal ion chelator). If the conditions were different, this may 
affect the result and thus a proper comparison cannot be made. 

Also, it is not clear in the Declaration whether or not the sample without the metal 
chelating polysaccharide included a non-polysaccharide metal chelator (such as EDTA). 
If the sample without the metal chelating polysaccharide did not have any metal ion 
chelator such as EDTA, then the difference in the background fluorescence may be due 
to the lack of any metal ion chelator as opposed to any differences between the metal 
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ion chelating polysaccharide and a non-polysaccharide metal ion chelator such as 
EDTA. 

Also, the Declaration does not state that the metal chelating polysaccharide is 
specifically apple pectin, which is recited in claim 5, and thus it is not clear whether 
apple pectin or another metal chelating polysaccharide was used. 

Also, while the Declaration states that Exhibit A shows the results of two assays 
and that the data in Exhibit A clearly demonstrate that the background fluorescence on 
the array contacted with the sample containing pectin is far lower than the background 
fluorescence on the array contacted with the sample without pectin, Exhibit A itself 
however does not show any data. It appears the data was blacked out. 

For all of the above reasons, Applicant's Declaration is not sufficient to overcome 
the 103 rejections above. 

Turning back to Applicant's arguments on page 12 in the response to the 
previous Office action, Applicant makes the same arguments for the rejections under 
Velander et al. as made for the rejections under Margherita. More specifically, 
Applicant's argue that merely citing another reference that teaches a buffer composition 
containing EDTA without addressing the deficiencies in providing a suggestion or 
motivation and a reasonable expectation of success fails to remedy the deficiencies in 
Examiner's prima facie case of obviousness. This is not persuasive because, as 
indicated earlier, Kartel et al. teach the motivation to utilize apple pectin by teaching that 
apple pectin provides the advantage of having high selectivity towards metal ions and is 
efficient in absorbing metal ions. Moreover, as indicated above, one of ordinary skill in 
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the art would have reasonable expectation of success in utilizing apple pectin as the 
specific chelating agent generically disclosed by the primary references (Margherita and 
Velander et al.) because the primary references do not limit the disclosed assay to any 
particular metal chelator but rather teach the use of a metal chelator in general (see 
Margherita, col. 13, lines 57-58, and see Velander et al., col. 5, lines 17-20), and also 
because Kartel et al. teach that the apple pectin shows this high affinity for certain metal 
ions in an in vitro assay. 



Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Ann Y. Lam whose telephone number is 571-272-0822. 
The examiner can normally be reached on Mon.-Fri. 10-6:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Long Le can be reached on 571-272-0823. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

ANN YEN LAM 
PATENT EXAMINER 




